INTRODUCTION
The laws and regulations governing mobility are inconsistent and antiquated and should be modernized to encourage innovation as we prepare for an autonomous car future. The National Highway Traffic Safety Administration ("NHTSA") has concluded that Autonomous Vehicles, or Highly Automated Vehicles ("HAVs") may "prove to be the greatest personal transportation revolution since the popularization of the personal automobile nearly a century ago". 1 Preparation for a HAV world is underway as the mobility industry evolves and transforms itself at a remarkable pace. New mobility platforms are becoming more convenient, more automated and † Wes Hurst is an attorney with a nationwide Mobility and Vehicle Use Practice. He represents rental car companies, carsharing companies, automobile manufacturers and companies pursuing new and emerging business models related to mobility and the use of vehicles. Wes is a frequent speaker and author on mobility related topics. Wes is in the Los Angeles office of Polsinelli and can be reached at whurst@polsinelli.com. † Leslie Pujo is a Partner with Plave Koch PLC in Reston, Virginia. In her Mobility and Vehicle Use Practice, Leslie regularly represents mobility operators of all types, including car rental companies, RV rental companies, automobile manufacturers and dealers, carsharing companies and other emerging models. Leslie is a frequent speaker and author on car rental and other mobility topics and can be reached at lpujo@plavekoch.com. * The authors wish to thank Naila Parvez for her assistance 1. FEDERAL AUTOMATED VEHICLES POLICY, NHTSA 5 (2016), https://www.transportation.gov/sites/dot.gov/files/docs/AV%20policy%20guidance%2 0PDF.pdf. more data driven-all of which will facilitate the evolution to HAVs. However, that mobility revolution is hindered by an environment of older laws and regulations that are often incompatible with new models and platforms.
Although there are a number of different mobility models, this article will focus on carsharing, peer-to-peer platforms, vehicle subscription programs, and rental car businesses (yes, car rental is a mobility platform). All of these mobility models face a host of inconsistent legal, regulatory and liability issues, which create operational challenges that can stifle innovation. For example, incumbent car rental, a mobility platform that has been in place for over 100 years, is regulated by various state and local laws that address everything from driver's license inspections to use of telematics systems. Although physical inspection of a customer's driver's license at the time of rental is commonplace and expected in a traditional, face-to-face transaction, complying with the driver's license inspection for a free-floating carsharing or other remote access mobility model becomes more problematic.
Part B of this article will review current federal and state vehicle rental laws and regulations that may apply to incumbent rental car companies and other mobility models around the country, including federal laws preempting rental company vicarious liability and requiring the grounding of vehicles with open safety recalls, as well as state laws regulating GPS tracking, negligent entrustment, and toll service fees. Part C poses a series of hypotheticals to illustrate the challenges that the existing patchwork of laws creates for the mobility industry. 2 For instance, whether a mobility operator can utilize GPS or telematics to monitor the location of a vehicle is subject to inconsistent state laws (permitted in Texas, but not California, for example). And vehicle subscription programs are currently prohibited in Indiana, but permitted in most other states. Similarly, peer-to-peer car rental programs currently are prohibited in New York, but permitted in most other states. Finally, Part D of the article will offer some suggested uniform rules for the mobility industry.
First, however, we offer the following working definitions for this article:
• "Carsharing" -a membership-based service that provides car access without ownership. Carsharing is mobility on demand, where members pay only for the time and/or distance they drive. 3
• "Peer-to-peer Carsharing" or "Rentals" -the sharing of privatelyowned vehicles in which companies, typically for a percentage of the rental charge, broker transactions among car owners and renters by providing the organizational resources needed to make the exchange possible (i.e., online platform, customer support, driver and motor vehicle safety certification, auto insurance and technology). 4 • "Subscriptions" -a service that, for a recurring fee and for a limited period of time, allows a participating person exclusive use of a motor vehicle owned by an entity that controls or contracts with the subscription service. 5 Typically, the subscriber is allowed to exchange the vehicle for a different type of vehicle with a certain amount of notice to the operator. This is a developing model with a number of variations, including whether the subscription includes insurance, maintenance, a mileage allowance, or other features and services. • "Vehicle Rental" -a customer receives use of a vehicle in exchange for a fee or other consideration pursuant to a contract for a period of time less than 30 days. 6
May 7, 2019). 4. Car Sharing State Laws and Legislation, NAT'L CONF. OF ST. LEGISLATURES (Feb. 16, 2017) , http://www.ncsl.org/research/transportation/car-sharing-state-laws-andlegislation.aspx. Since most personal auto policies do not cover commercial use of personal vehicles, if the peer-to-peer platform does not provide liability and physical damage coverage, there likely will be no coverage if the vehicle is involved in an accident during the rental period. As noted above, peer-to-peer carsharing platforms currently do not operate in New York, based, in part, on the New York Department of Insurance's findings that a peer-to-peer platform operator's insurance practices (including sale of group liability coverage to vehicle owners and renters) constituted unlicensed insurance producing. See RelayRides, Inc. Consent Order (N.Y. Dep't of Fin. Serv., 2014). Although a detailed discussion of insurance-related issues is beyond the scope of this article, the Relay Rides experience in New York illustrates the need for the insurance industry and insurance laws to evolve to accommodate new mobility models. See Part B.2.d. for a discussion of legislative approaches that several states have taken to address the insurance issues implicated by the peer-to-peer model (including a 2019 New York bill).
5. See IND. CODE § 9-32-11-20(e) (2018). The prohibition on vehicle subscription services in Indiana originally expired on May 1, 2019, but was recently extended for another year through May 1, 2020. The Indiana definition also provides that "[Subscription] does not include leases, short term motor vehicle rentals, or services that allow short terms sharing of a motor vehicle." A bill pending in North Carolina uses similar language to define "vehicle subscription" for purposes of determining highway use tax rates. See H.B. 537 (N.C. 2019). As further discussed in Part C below, it is not clear whether other states would take the same approach and classify a subscription model as distinct from rental or leasing instead of applying existing laws.
6. See CAL. CIV. CODE § 1939.01 (Deering 2019). Although for purposes of this article, we use a traditional 30-day period to define short-term rentals, we note that the time period for rentals varies by state (or even by statute for a particular state) with some defining a short-term rental for periods as long as 6 months or even one year. See, e.g., MD. CODE ANN., TRANSPORTATION § 18-101 (LexisNexis 2019) (defining "rent" as a • "Mobility Operators" -any person or entity that provides access to a vehicle to another person whether by an in-person transaction, an appbased or online platform, or any other means and whether the entity providing the access is the owner, lessee, beneficial owner, or bailee of the vehicle or merely facilitates the transaction.
II.
EXISTING LAWS: LACK OF UNIFORMITY AND CERTAINTY As noted above, a patchwork of federal, state (and in some cases city or county) laws regulate short-term car rentals (in addition to generally applicable laws affecting all businesses, such as privacy and data security laws, 7 the Americans with Disabilities Act ("ADA"), employment law, and zoning laws). Car rental laws have developed over time and typically address:
(1) State and local taxes and surcharges;
(2) Licensing and operational requirements, including airport concessions and permits for picking-up and dropping-off passengers;
(3) Public policy issues, such as liability insurance and safety recalls; and (4) Consumer protection matters, like rental agreement disclosures, restrictions on the sale of collision damage waivers, prohibitions on denying rentals based on age or credit card ownership, and restrictions on mandatory fees. 8
As is often the case with regulated industries, state and local vehicle rental laws vary considerably, which can lead to uncertainty and inefficiency. For period of 180 days or less). Compare 35 ILL. COMP. STAT. 155/2 (2019) (defining "rent" as a period of one year or less for purposes of the Illinois Automobile Renting Occupation and Use Tax), with 625 ILL. COMP. STAT. 27/10 (defining "rental company" as one that rents vehicles to the public for 30 days or less for purposes of the Illinois damage waiver law).
7. In addition to general privacy and data security concerns applicable to all businesses, the advent of HAVs and connected vehicles may trigger additional privacy and data security issues for mobility operators. For example, issues surrounding the control, access, and use of vehicle-generated data is still unsettled and the subject of much debate. See example, a multi-state operator may need to vary product offerings and pricing, customer disclosures, and agreement forms, depending upon the state in which the rental commences. 9 The uncertainty and inefficiency increases dramatically when considering whether and how existing vehicle rental laws apply to new mobility platforms and services since many of the existing laws do not address or even contemplate modern technology like self-service, keyless access to vehicles, digital agreements, or telematics fleet management.
The following paragraphs provide a brief overview of some of the existing laws.
A.
Federal Law
Graves Amendment
The federal Graves Amendment, 10 passed in 2005, preempts any portion of state law that creates vicarious liability for a vehicle rental company based solely on ownership of a vehicle. Specifically:
An owner of a motor vehicle that rents or leases the vehicle to a person . . . shall not be liable . . . by reason of being the owner of the vehicle . . . for harm to persons or property that results or arises out of the use, operation, or possession of the vehicle during the period of the rental or lease, if--(1) the owner . . . is engaged in the trade or business of renting or leasing motor vehicles; and (2) there is no negligence or criminal wrongdoing on the part of the owner . . . 11
Determining whether the Graves Amendment applies to a particular case involves an analysis of both factual and legal issues. The factual issues include a determination of whether: 9. Typically, a state law will apply to a transaction if the renter accepts delivery of the vehicle in that state, regardless of where the rental company's physical offices are located, where the vehicle is typically parked, or where the vehicle is returned. See (A) the claim involves a "motor vehicle"; (B) the individual or entity is the "owner" of the motor vehicle (which may be a titleholder, lessee, or bailee) or an affiliate of the owner; (C) the individual or entity is "engaged in the trade or business of renting or leasing motor vehicles"; and (D) the accident occurred during the rental period. 12 The legal issues include:
(A) whether the owner is being sued in its capacity as owner (as opposed to the employer or other principal of another party); and (B) whether there are allegations that the owner was negligent or criminal. 13 Perhaps not surprisingly, the Graves Amendment has been highly litigated, from early challenges to its constitutionality, 14 to later assertions that it does not apply to a particular case because the vehicle's owner was not "engaged in the business of renting or leasing," 15 or that an accident did not occur during the "rental period." 16 Two New York cases are instructive to operators of newer mobility models. In Minto v. Zipcar New York, Inc. 17 and Moreau and Duverson v. Josaphat, et al., 18 a New York court examined whether carsharing company Zipcar was "engaged in the trade or business of renting or leasing motor vehicles" for purposes of the Graves Amendment -despite the fact that it touted itself as an alternative to car rental.
In the 2010 Minto case (which the Moreau case closely followed), the court stated that Zipcar's advertising, which contrasted the company to "'traditional car rental cars', d[id] not foreclose the possibility that it is nevertheless also in the rental car business, although not of a traditional sort." 19 The court then noted that the Graves Amendment did not define "trade or business of renting or leasing motor vehicles." 20 As a result, it analyzed the "constituent terms" of "renting" and "leasing" to determine whether Zipcar was a rental company for purposes of the Graves Amendment 21 and concluded that the key features of a "lease" or rental" were the "transfer of the right to possession and use of goods for a term in return for consideration." 22 With these definitions in mind, the court focused on the requirement that Zipcar members pay fees in exchange for the right to use Zipcar vehicles, which it found to be "little different from 'traditional rental car' companies, notwithstanding Zipcar's marketing statements that contrast it with those companies" and held that Zipcar was covered by the Graves Amendment. 23 As further support of its conclusion, the Minto court noted that the Zipcar marketing "shows that the company competes with traditional car-rental companies and serves a similar consumer need." 24
Safe Rental Car Act
The Raechel and Jacqueline Houck Safe Rental Car Act of 2015 ("Safe Rental Car Act") 25 places limits on the rental, sale, or lease of "covered rental vehicles". 26 A "covered rental vehicle" is one that: (A) has a gross vehicle weight rating ("GVWR") of 10,000 pounds or less; (B) is rented without a driver for an initial term of less than 4 months; and (C) is part of a motor vehicle fleet of 35 or more motor vehicles that are used for rental purposes by a rental company. 27 A "rental company" is any individual or company that "is engaged in the business of renting covered rental vehicles," and "uses, for rental purposes, a motor vehicle fleet of 35 or more covered rental vehicles, on average, during the calendar year." 28 Under the Safe Rental Car Act, after receiving notice by electronic or first class mail of a NHTSA-approved safety related recall, a rental car company may not rent, sell, or lease an affected vehicle in its possession at the time of notification, until the defect has been remedied. The rental car company must comply with the restrictions on rental/sale/lease "as soon as practicable," but no later than 24 hours after the receipt of the official safety recall notice (or 20. Id within 48 hours if the notice covers more than 5,000 vehicles in its fleet). 29 If the safety recall notice indicates that a remedy is not immediately available, but specifies interim actions that an owner may take to alter the vehicle and eliminate the safety risk, the rental company may continue to rent (but not sell or lease) the vehicle after taking the specified actions. 30 Despite the federal recall legislation, several states have introduced bills for similar legislation with California passing a law in 2016 that extends the restrictions on rental, sale, and lease to fleets of any size, as well as to cars loaned by dealers while a customer's own vehicle are being repaired or serviced. 31 Effective January 1, 2019, the California prohibitions on the rental, lease, sale, or loan of vehicles subject to safety recalls also apply to "personal vehicle sharing programs," which are defined as legal entities qualified to do business in the State of California that are "engaged in the business of facilitating the sharing of private passenger vehicles for noncommercial use by individuals within the state." 32
B. State Law
Several states, including California, 33 Hawaii, 34 Illinois, 35 Nevada, 36 and New York, 37 have comprehensive vehicle rental laws that regulate a variety of issues, including minimum age requirements; sales of damage waivers; limitations on amounts recoverable from renters, fees that a vehicle rental company may charge; recordkeeping practices; general licensing or permit requirements; 38 imposition of short-term rental taxes and surcharges; airport concession and permit requirements; limitations on the use of telematics; deposit and credit card restrictions; required display of counter signs; and required disclosures on rental agreements (including specified language, font size/style, and placement on written agreements). California even requires rental companies to warn their customers that operation of a passenger vehicle can expose individuals to certain chemicals that are known to cause cancer and birth defects, and therefore the customers should avoid breathing exhaust and take other precautions. Other states regulate one or more of these issues, with most states varying the specific requirements. For example, approximately 21 states regulate the sale of damage waivers with states taking different approaches on several key issues, including the permissibility of selling partial or deductible waivers, customer disclosures, and the permissible bases for invalidation of a waiver. 39 In addition to the issues noted above, most states prohibit rental of a vehicle without first inspecting the renter's driver's license to confirm that it is "facially valid" and (1) comparing the signature on the license with the renter's signature written at the time of rental; and/or (2) comparing the photo with renter. 40 Moreover, case law from various states provide guidance on what may or may not constitute negligent entrustment (which is excluded from the Graves Amendment). Finally, some states have begun to recognize the emergence of new mobility models and have either amended existing laws or passed new legislation to address the new models.
The paragraphs below summarize typical state laws (and how they vary) on several of these issues, including use of telematics systems; tolls and other fees, negligent entrustment, and peer-to-peer car sharing programs. "Telematics Systems") to track vehicles for a variety of purposes, including fleet management; locating and recovering vehicles that are not returned by the due-in date (or that have been reported missing); calculating information related to the use of the vehicle, such as mileage, location, and speed; and providing services to renters, such as roadside assistance, maintenance, and navigation. Connected cars and HAVs will provide even more data that mobility operators can use to manage their fleets and enhance the user's experience. 41 At the same time, mobility operators that use Telematics Systems to impose fees related to vehicle use (e.g., fees for traveling outside a geographic area or excess speeding), may face customer complaints or even litigation. For example, rental companies have been subject to suit in the past when they used GPS to collect location or speed information about a vehicle while on rent and impose additional fees on customers who violated geographic limitations of the rental agreement or state speed limits. 42 Four states, including California, Connecticut, Montana, and New York, currently have laws that specifically regulate "rental company" use of Telematics Systems. Specifically:
Telematics Systems and Vehicle Technology
California -California generally prohibits rental companies from using, accessing, or obtaining information about a renter's use of a rental vehicle that was obtained from "electronic surveillance technology" ("a technological method or system used to observe, monitor, or collect information, including telematics, . . . GPS, wireless technology, or location-based technology"), including for the purpose of imposing fines or surcharges. However, electronic surveillance technology may be used if:
(1) The rented vehicle is missing or has been stolen or abandoned;
(2) the vehicle is 72 hours past the due-in date (and the company notifies the renter and includes required disclosures in the rental agreement);
(3) the vehicle is subject to an AMBER Alert; or (4) in response to a specific request from law enforcement pursuant to a subpoena or search warrant. Rental companies that use electronic surveillance technology for any of the reasons identified above also must maintain certain records of each such use for one year from date of use. 44 Rental companies may also use telematics at the request of renters, including for roadside service, navigation assistance, or remote locking/unlocking -as long as the rental company does not use, access or obtain information related to the renter's use of the vehicle beyond that which is necessary to render the requested service. 45 Like most of the other provisions of the California Vehicle Rental law, customers cannot waive these requirements. 46
Connecticut -Connecticut's non-uniform version of UCC Article 2A, 47 (which applies to both short-term and long-term consumer and commercial leases) regulates the use of "electronic self-help," including the use of GPS devices to track and locate leased property to repossess the goods (or render them unusable without removal, such as remotely disabling the ignition of a vehicle). Before resorting to electronic self-help, a lessor must give notice to the lessee, stating:
• That the lessor intends to resort to electronic self-help as a remedy on or after 15 days following notice to the lessee; • The nature of the claimed breach which entitled the lessor to resort to electronic self-help; and • The name, title, address and telephone number of a person representing the lessor with whom the lessee may communicate concerning the rental agreement.
In addition, the lessee must separately agree to a term in the lease agreement that authorizes the electronic self-help. A commercial lease requires only that the authorization is included as a separate provision in the lease, which implies that a consumer lease requires the express, affirmative consent of the lessee. 48
Montana -Montana requires a "rental vehicle entity" providing a rental vehicle equipped with a GPS or satellite navigation system to disclose in the rental agreement (or written addendum) the presence and purpose of the system. 49 If the GPS or satellite navigation system is used only to track lost or stolen vehicles, disclosure is not required.
New York -New York prohibits a "rental vehicle company" from using information from "any" global positioning system technology to determine or impose fees, charges, or penalties on an authorized driver's use of the rental vehicle. 50 The limitation on use of GPS, however, does not apply to the rental company's right to recover a vehicle that is lost, misplaced, or stolen. More recently, vehicle infotainment systems, which may include Telematics Systems like GPS, have come under scrutiny. In a putative class action filed against Avis Budget Group in December 2018, the plaintiff asserted that: to federal court and filed a motion to compel arbitration based on the terms and conditions of the rental agreement. 51
Tolls and Other Fees
Several states, including California, Nevada, and New York, limit the types and even the amounts of fees that rental companies can charge. For example, California prohibits additional driver fees, and Nevada and New York cap those fees. In other states, a fee that appears to be excessive or punitive may be unenforceable. Generally, a fee is more likely to be enforced if it is fully disclosed, and the customer can avoid paying it by either not selecting a particular product or service (such as supplemental liability insurance or an additional driver) or not engaging in a particular behavior (such as returning the car late or with an empty gas tank). 52 Although disgruntled customers may complain about any fee that they believe is excessive or "hidden," over the past several years, toll program charges have been among the most disputed in the car rental industry. Indeed, several class action claims have been filed against rental companies alleging inadequate disclosure of toll payment terms, failure to disclose use of third parties, unauthorized charges to the customer's credit card, breach of contract, and similar claims. 53 State and local attorneys general have also investigated or filed civil claims against rental companies based on similar allegations. 54 The increase in customer complaints and litigation likely stems from innovations in both toll collection methods and rental car toll payment processing (both of which seem likely to become an integral part of the connected car/HAV ecosystem). companies have introduced optional toll service products that permit renters to use electronic toll roads and lanes during the rental, some of which are provided by third parties. Often, a renter who declines to purchase the toll service at the time of rental will be subject to higher fees if he or she incurs toll charges by driving on an all-electronic road or lane during the rental. The typical complaint focuses on alleged lack of or inadequate disclosure of the toll payment-processing program. For example, in recent settlement agreements with the Florida Attorney General, Avis Budget Group, Inc., and Dollar Thrifty Automotive Group, Inc. both agreed to disclose that Florida has cashless tolls, along with details about the rental company's toll service options, and how the toll service charges can be avoided (such as by paying in cash, programming a GPS to avoid toll roads, contacting local authorities for other payment options, or using a personal transponder that is accepted on the toll road). 55 Finally, state legislatures are taking notice of the tolling issues with several states proposing new legislation to regulate rental company toll programs and fees. As of January 1, 2019, Illinois became the first state to directly regulate toll programs by establishing maximum daily fees for toll programs if the rental company fails to notify the customer of the option to use a transponder or other device before or at the beginning of the rental. 56 3. Negligent Entrustment.
As noted above, the federal Graves Amendment protects "rental" or "leasing" companies from vicarious liability for their customers' accidents based solely on ownership of the vehicle; however, the rental or leasing company is still liable for its own negligence or criminal wrongdoing. As a result, one common challenge to a rental or leasing company's assertion of the Graves Amendment as an affirmative defense is a claim that the rental or leasing company somehow negligently entrusted the vehicle to the customer.
A vehicle owner may be liable for negligent entrustment if: (1) it provides 55. In February 2019, Hertz settled a case with the City Attorney of San Francisco for $3.65 million. The case alleged that the Hertz toll fee program as applied to the Golden Gate Bridge (an all-electronic toll road) failed to adequately disclose the fees or to provide customers the ability to opt-out. a vehicle to a person it knows, or should know, is incompetent or unfit to drive;
(2) the driver is in an accident or otherwise causes injury; and (3) that injury is caused by that person's incompetence. 57 To be found liable for negligent entrustment in the vehicle renting or leasing context, the rental or leasing company generally must have some special knowledge concerning a characteristic or condition peculiar to the renter that renders that person's use of the vehicle unreasonably dangerous. Plaintiffs' counsel typically allege that negligent entrustment is at issue where the driver appears to be intoxicated at the time of the rental or has a known substance abuse problem; where a renter is known by the rental company and its agents to be a reckless driver; or where the rental company has reason to know that the renter may cause injury to others. On the other hand, courts around the country have found that the following circumstances did not constitute negligent entrustment:
(1) failure to research the renter's driving record; 58 (2) failure to recognize the signs of habitual drug use (when renter was not under the influence at the time of rental); 59 (3) renting to an individual whose license had been suspended, but who had not yet received notification of the suspension; 60 (4) failure to administer a driving test or to ensure that the driver is capable of actually operating the vehicle; 61 (5) renting to an individual who does not speak English fluently; (6) renting to an individual with an arm splint who did not indicate that the splint would interfere with his ability to drive; 62 and (7) renting to a former customer who previously reported an accident in a rental car and also allegedly returned a car with illegal drugs left behind. 63
State Laws Addressing New Mobility Platforms
More recently, some states have begun to recognize the emergence of new mobility models and have amended existing laws or passed new laws to address some of the issues. For example:
• In 2011, California amended its insurance code to include a "personal vehicle sharing" statute, which regulates insurance aspects of "personal vehicle sharing programs" that facilitate sharing of private passenger vehicles (i.e., vehicles that are insured under personal automobile policies insuring a single individual or individuals residing in the same household) for non-commercial purposes, as long as the annual revenue received by the vehicle's owners from the personal vehicle sharing does not exceed the annual expenses of owning and operating the vehicle (including the costs associated with personal vehicle sharing). 64 • In 2012, California amended its driver's license inspection statute to exempt membership programs permitting remote, keyless access to vehicles from driver's license inspection requirements. 65 As of the date of this article, a similar draft bill is pending in Massachusetts. 66 • In 2015, Florida and Hawaii amended their laws to impose modified car rental surcharges on "carsharing organizations" (i.e., membership programs providing self-service access to vehicles on an hourly or other short-term basis). 67 • Maryland passed the first comprehensive "Peer-to-Peer Car Sharing
Program" law in 2018. The Maryland law defines a "peer-to-peer car sharing program" as, "a platform that is in the business of connecting vehicle owners with drivers to enable the sharing of motor vehicles for financial consideration" 68 and extends a number of vehicle rental law requirements, including those related to safety recalls, 69 collision damage waiver sales, 70 limited lines licensing in connection with the sale of car rental insurance, 71 airport concession agreements, 72 and recordkeeping requirements, to peer-to-peer car sharing programs. 73 It also exempts the Peer-to-Peer Car Sharing Program operator and the shared vehicle's owner from vicarious liability based solely on vehicle ownership in accordance with the Graves Amendment. 74
As of June 2019, the following states have pending, or have passed, peerto-peer car sharing/car rental (or personal motor vehicle sharing) legislation: Arizona, California, Colorado, Georgia, Hawaii, Indiana, Iowa, Massachusetts, Nebraska, Nevada, New Hampshire, New Jersey, New Mexico, New York, Washington, and West Virginia. 75 The scope of the pending bills ranges from extension of rental tax obligations to peer-to peer rentals to more comprehensive schemes similar to that passed in Maryland in 2018.
III. THE CHALLENGE OF COMPLIANCE
As demonstrated in the brief survey of existing rental laws above incumbent vehicle rental companies (especially those that operate in several states) must navigate numerous and often-inconsistent federal and state laws in their day-to-day operations. In addition to the challenges created by inconsistencies in the substantive requirements of the laws, not all of the laws use the same definition of "vehicle rental company" (which may vary depending upon the length of the transaction and the type of vehicle rented), so it is possible for an entity or transaction to be considered a "rental" in some, but not all, states or for some, but not all, purposes. 76 In recent years, the challenge of compliance with existing laws -most of which did not contemplate anything other than a face-to-face handover of vehicle and keys --has increased as new entrants and incumbent operators attempt to innovate and take advantage of new technology to improve operations and customer experience. For example, use of kiosks, keyless access and GPS fleet management are all innovations that can improve the customer experience, which existing vehicle rental laws fail to facilitate. Enter the newer mobility operators, and things become even more interesting, with a close analysis of the definition of "rental company," "rental vehicle," and other key terms becoming even more important. To provide some context, consider a few hypotheticals:
Hypothetical 1 -A 26-year old driver with a facially valid, but recently suspended driver's license, rents a car in Arizona and is involved in an accident injuring a third party. Under Arizona law and indeed the law of all states, the rental car operator meets its statutory obligations by inspecting the driver's license and confirming that it is facially valid. There is no duty to conduct any further investigation into the status of the driver's license or the driving record of the prospective renter. Under this simple fact pattern, the rental car company has no liability to the injured third party for the negligence of the renter (beyond any state mandated minimum financial responsibility limit). Should the outcome be the same for a carsharing operation where the user accesses the vehicle through an app without any direct in-person contact with personnel of the operator? What about an owner of small fleet of cars who "rents" his vehicles through a peer-to-peer rental platform? How about a subscription program where an employee delivers a vehicle to a "lessee" or "renter" who has elected to switch the model of car being used?
Hypothetical 2 -A California carshare member has had possession of a vehicle for three days and the operator receives notice that the member's credit card is expired. The member has not responded to inquiries from the operator. If the carsharing transaction is considered to be a rental, as noted above, in California and a few other states, the mobility operator is precluded by statute from utilizing the vehicle's GPS to locate the vehicle (at least until certain time periods have expired). Should that same limitation apply to the carshare operator? What if the purpose was to make sure that vehicles are properly distributed around a region so that it can serve its members' anticipated demands? What about the renter of a peer-to-peer vehicle who is late with the car -can either the owner of the car or the peerto-peer platform assist in locating the car via the vehicle's GPS system? Can the operator of a subscription program utilize GPS to track the location of vehicles?
Hypothetical 3 -A 30-year old renter with a valid license rents a vehicle through a peer-to-peer platform and two days later causes an accident resulting in substantial property damage and injuries. Pursuant to the federal Graves Amendment, if a peer-to-peer rental is characterized as a car rental transaction, the vehicle owner might argue there is no vicarious liability for the actions of the driver (assuming there was no negligence in how the transaction was handled). It is possible the arguments would vary if the owner of the vehicle operated a small fleet of cars, which it placed on a peer-topeer platform. A few courts have concluded that the Graves Amendment protection extends to carshare operations. 77 Should that protection extend to the individual or small fleet owner that utilizes a peer-to-peer platform? Is there any basis to extend the Graves Amendment protection to the platform operator given that it typically does not own the vehicles?
Currently, the answers to many of the questions raised above are unclear with scant guidance from state legislatures or courts. As a result, a mobility operator generally must look to the definition of "rental company" to determine whether its model is or may be covered by a particular law. And that inquiry may lead an incumbent car rental operator to argue that it should no longer be subject to the outdated vehicle rental laws and regulations either.
IV.

PROPOSAL
There is an ongoing debate in the mobility industry as to the extent that some models need to comply with existing laws and regulations related to the rental car industry. In particular, some peer-to-peer companies resist the application of those rules to their operations and argue that they are merely a technology company providing a platform to connect drivers with cars, and therefore are not subject to taxes, licensing requirements, or consumer protection laws governing incumbent rental companies. 78 However, others urge that if all mobility operators are offering essentially the same services (use of a non-owned vehicle), then it seems more accurate to consider all mobility operators in the same business -mobility. As the New York Supreme Court noted in the Zipcar cases discussed in Part B, the services provided by a carsharing company (Zipcar) served a similar consumer need and were "little different from 'traditional rental car' companies, notwithstanding marketing statements that contrast it with those companies." 79 Setting aside those differences, there is some value to the mobility industry as a whole in consistent laws and regulations on some issues across the country and, of course, in protecting the safety and privacy of users. What follows are a few recommendations that could form the basis for a set of uniform laws applicable to the mobility industry. 80
A. Standardized Terms and Definitions
Mobility operators, consumers, and regulators would benefit if federal and state laws used more consistent definitions for key terms and phrases. The definitions of the different platforms at the beginning of this article could be a starting point (which we repeat here without citations for ease of reference):
• "Carsharing" -a membership-based service that provides car access without ownership. Carsharing is mobility on demand, where members pay only for the time and/or distance they drive. • "Peer-to-Peer Carsharing or Rentals" -the sharing of privatelyowned vehicles in which companies, typically for a percentage of the rental charge, broker transactions among car owners and renters by providing the organizational resources needed to make the exchange possible (i.e., online platform, customer support, driver and motor vehicle safety certification, auto insurance and technology). • "Subscriptions" -a service that, for a recurring fee allows a participating person exclusive use of a motor vehicle owned by an entity that controls or contracts with the subscription service. Typically, the subscriber is allowed to exchange the vehicle for a different type of vehicle with a certain amount of notice to the operator. The term of the subscription can vary, but should be subject to a periodic renewal by the subscriber (user). • "Vehicle Rental" -a customer receives use of a vehicle in exchange for a fee or other consideration pursuant to a contract for an initial period of time less than 30 days. • "Mobility Operators" -any person or entity that provides access to a vehicle to another person whether by an in-person transaction, an appbased or online platform, or any other means and whether the entity providing the access is the owner, lessee, beneficial owner, or bailee of the vehicle or merely facilitates the transaction.
In addition, standard definitions for the terms, "rental" and "rental company" would provide additional clarity for all mobility operators, and to 80. The authors are unaware of any existing model laws for car rental or the broader mobility industry. Although the National Association of Attorneys General issued the NAAG Report on car rental practices and "guidelines" in 1989, those Guidelines were not intended to serve as model and uniform law, but rather guidance on compliance with state unfair and deceptive trade practice laws. See supra note 8. In addition, the NAAG Guidelines are now 30 years' old and somewhat outdated in light of the changes in technology and the evolution in the mobility industry discussed in this article. the extent feasible, the more narrow term "rental" and its derivatives should be replaced with "mobility."
"Rental" should focus on the service provided and be distinguished from long-term leases (which are subject to additional laws and regulations, including federal Regulation M). As a starting point, "rental" could be defined as the right to use and possess a vehicle in exchange for a fee or other consideration for an initial period of less than 90 days. 81 "Rental Company" or "Mobility Company" should be defined as "any corporation, sole proprietorship or other entity or person who is engaged in the business of facilitating vehicle rental transactions." 82 A de minimis exemption for individuals renting private vehicles through a peer-to-peer or other private vehicle program could apply (e.g., no more than X vehicles available for rent during a 12-month period). 83 A more uniform definition for "Rental Vehicle" or "Mobility Vehicle" also could produce more consistency across or even within states since some existing vehicle rental laws currently apply only to "private passenger vehicles," while others apply more broadly to "motor vehicles." Before proposing model language, however, we believe that regulators and industry experts need to consider several important (and somewhat thorny) issues.
For example, consider the rental of a pick-up truck to a contractor for use at a construction site. If a law applies only to rentals of "private passenger vehicles," then the pick-up truck likely would not be subject to the law. On the other hand, if the law applies more broadly to "motor vehicles," then the pick-up truck rental likely would be covered. The policy argument for covering our hypothetical pick-up truck rental may be weaker for consumer protection statutes, like required disclosures for sales of damage waiver or child safety seat rules. On the other hand, using a broader definition of "rental vehicle," which would include the hypothetical pick-up truck, may better serve the general public policy goals of the Graves Amendment, the Safe Rental Act, and laws related to liability and insurance.
B. Use of GPS and Telematics Technology
The use of this technology for locating and monitoring vehicles for a legitimate business, operational, maintenance or safety purpose should be permitted. Those states that have restricted the use of GPS tracking have done so to protect the privacy of renters. Operators in states where there is 81. Although the definition of "consumer lease" is a transaction for a period exceeding 4 months, we note that other federal laws, such as Graham-Leach-Bliley impose additional requirements on leases of at least 90 days. See no statutory limitation often provide a full disclosure to users that vehicle location and other data may be monitored. We believe there are certain mobility models and circumstances where location and other data should be monitored -as long as there is full disclosure. For example, a free-floating carshare operator should be allowed to monitor vehicle location for the purpose of serving anticipated demand. Similarly, an operator of an EV fleet should be allowed to monitor a vehicle's battery charge and location to ensure an adequate charge level for the next user. Finally, mobility operators should have the right to use GPS or other technology to locate vehicles that have not been returned on time or when the operator otherwise has reason to believe that the vehicle has been abandoned or stolen, or to track mileage driven or fuel used for purposes of charging associated fees (provided there is appropriate notice and full disclosure to the user). On a broader scale, uniform regulation that permits some vehicle monitoring, as long as done in a manner to protect the privacy of a user and with full disclosure, should be adopted across all mobility platforms.
C. Vehicle Access
Provided there is an initial verification of a driver's license, a mobility operator that either allows access to vehicles without in-person contact or does not require signing of a rental agreement at the time of rental should be subject to a provision similar to the following:
If a motor vehicle rental company or private vehicle rental program provider facilitates rentals via digital electronic, or other means that allow customers to obtain possession of a vehicle without in person contact with an agent or employee of the provider, or where the renter does not execute a rental contract at the time of rental, the provider shall be deemed to have met all obligations to physically inspect and compare a renter's driver license pursuant to this article when such provider: i. At the time a renter enrolls, or any time thereafter, in a membership program, master agreement, or other means of establishing use of the provider's services, requires verification that the renter is a licensed driver; or ii.
Prior to the renter taking possession of the rental vehicle, the provider requires documentation that verifies the renter's identity. 84
D. Graves Amendment
The Graves Amendment, by its language, applies to the business of "renting or leasing" vehicles. A few state court cases have confirmed that 84. Id.
Graves applies to carsharing. That application should be expressly adopted on a national basis and extended to all mobility models that involve a vehicle "owner's" grant of the right to possess and use a vehicle in exchange for a fee or other consideration (including loaner vehicles).
Similarly, subscription programs which operate somewhere between incumbent car rental and vehicle leasing programs, at their core involve the short-term use of a vehicle in exchange for payment. Provided the subscription program complies with state rental car laws or applicable subscription legislation, the operation should be subject to the Graves Amendment. For that reason, we recommend that state legislatures either refine the Indiana/North Carolina definition of "subscription" to clarify that the model is a rental or lease for purposes of the Graves Amendment or simply state that subscription models are exempt from state vicarious liability laws based on vehicle ownership.
Peer-to-Peer platforms raise some issues when considering the Graves Amendment. On the one hand, an end-user is paying money to use a vehicle that belongs to someone else much like an incumbent rental car operation. On the other hand, a true "peer"-or individual-who occasionally lists his or her personal vehicle for rent when not using it may not really be in the business of renting cars. Much of the recent Peer-to-Peer legislation addresses this and related issues. Our suggestion is that Peer-to-Peer be subject to express state legislation and that such legislation impose sufficient operational, safety and economic obligations on operators, including required insurance coverage. In the absence of Peer-to-Peer legislation, an operator should have to comply with existing state rental car regulations especially if the operator somehow claims it is subject to the Graves Amendment.
E. Americans with Disabilities Act
Compliance with and exceptions to the ADA is complex. However, we propose that all mobility operators with fleets above a certain size must provide adaptive driving devices for selected vehicles, as long as the customer provides advance notice (which may vary depending upon the operator's location and fleet size) and the adaptive driving devices are compatible with vehicle design and do not interfere with the vehicle's airbag or other safety systems.
F. Disclosure Requirements
All operators must provide sufficient disclosures to users regarding the following matters: fees, charges, damage waivers, added insurance, and vehicle technology. However, typical requirements in the existing state rental laws, including specified placement and font size for disclosures and
